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SCOPE 


An examination of the means whereby States have 
sought to acquire dominion over the resources of the bed 
of the sea and its subsoil, with particular emphasis on 
the inherent difficulties in applying recognized princi- 
ples of territorial acquisition, coupled with an analysis 
of those provisions of the 1958 Geneva Convention on the 
Continental Shelf pertaining to the extension of a 
coastal State's ‘sovereign rights’ over such resources 
Gown to and beyond a depth of 200 meters. The thesis 
also examines the problems which have not been resolved 
by the 1958 Convention, as well as the practical necessity 
of their solution, and suggested solutions are offered. 
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THE ACQUISITION OF THE RESOURCES OF 
THe BOTTOM OF THE SEA ~- A NEW FRONTIER 
OF INTERNATIONAL LAW 
Chapter I. Introduction 

A. General Introduction and Premise 

The race to space has undoubtedly captured the 
imagination of the world. The vast reaches of outer- 
space are yielding up their secrets at an astonishing 
rate and the peoples of all nations are turning their 
eyes away from earthly anguish to gaze with awe into 
the heavens, for we nave been told that man’s destiny 
is in the stars. Man's destiny may be in the stars but 
it is submitted that his very survival is locked be- 
neath the sea. It is the conquest of inner space rather 
than outer space that will provide mankind with the food, 
the fuel and the minerals necessary to free the world of 
want and famine. Man nay dream of visiting other planets 
but the wherewithal tc make that journey will most assur- 
edly come from the sea. The peaceful and orderly explora- 
tion and exploitation of outer space is, of course, im- 
portant, but the peaceful and orderly exploration and 
exploitation of the bottom of the sea is nothing less 


than essential. 
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The study of the development of the law which 
seeks to provide the community of nations with the ability 
to harvest the richea of the bed of the sea is both fas- 
cinating and challenging. It will be the purpose of this 
paper to analyze the development of the law, as we know it 
today, in order that we may understand its application 
and, more importantly, that we way recognize its limita- 
tions. It ís the premise of this study that the continued 
development of a body of international law under which 
the peaceful and orderly exploration and exploitation of 
the bottom of the sea can proceed, depends, in great 
measure, upon cur full comprehension of how and why the 
"doctrine of the continental shelf* evolved. Generally 
speaking, ‘the doctrine of the continental shelf* refers 
to that concept whereby the resources of the seabed and 
the subsoil of the continental shelf are subject, ipso jure, 
to the exclusive jurísdiction of the coastal State for pur- 


poses of exploration and exploitation. 





It ís imperative at the Outset to examine just what 


is weant by the term ‘continental sheif'. Im order to 
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avoid any undue confusion in terms, one must recognize 
that the geological-geographical definition and the legal 
definition are separate and distinct, one from the other. 
To the scientist, the continental shelf is the submarine 
extention of the continental landmass from the low water 
line into the sea to where there is a marked increase in 
slope to the great depth. The outer edge or rim of the 
continental shelf may be at à depth of more than 200 
fathoms or at less than 65 fathoms, depending upon the 
configuration of the shelf ítself. Generally speaking, 
however, the rim of the shelf, i.e. the point where there 
is à marked increase of slope to greater depths, is found 
at or near the 100 fathom — © 

The breadth of the continental shelf varies a 
great deal more dramatically than does its depth. The 
shelf may vary from less than l to more than &90 miles 


in width.” In some areas, such as off the coast of Peru 


l. Scientific Considerations Relating to the Continental 
Shelf, U.N. Doc. No. A/CONF. 13/2 (1957). 


2. Mouton, The Continental Shelf 22 (1952) [hereinafter 
cited as Mouton]. 
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and Chile, the shelf may be virtually nonexistant. The 
tetal area of the continental and insular shelf has been 
estimated at between 10 1/2 and 11 million square miles, 
or about 18% of the total dry land area of the world, > 
Of this total area of the continental shelf, approximately 
1 million square miles is contiguous to the coasts of the 
continental United States and Alaska. ` 

The continental slope may be defined as that part 
of the submarine extension of the continental and insular 
land masses which begins at the outer edge of the shelf 
and slopes into the great depths. These sloping sides 
of the continental shelf vary considerably in their steep- 
ness and no precise degree of declivity can therefore be 
established. The term continental terrace refers to the 
“zone around the continents, extending from the low-water 


line, to the base of the continental slope." 





3. Franklin, The Law of the Sea: Some Recent Developments, 
53 Naval war College Blue Book Series 14 (1961) [herein- 


after cited as Franklin]. 


4. Pratt, Petroleum on Continental Shelves, 31 Bull. of the 
American A. of Petroleum Geologists 657-58 (1947) [here- 
inafter cíted as Pratt]. 
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The great irregularity in the configuration of 

the shelf prevents the geological definition from attain- 
ing any degree of certitude or fixity of dimension. If 
the term 'continental shelf' is to have any useful meaning 
in the law a more precise definition would appear to be 
necessary to prevent controversy. It is for this reason 
that the legal definition of the shelf has developed some- 
what apart from geological reality. It is important that 
this distinction be recognized in as much as this diffi- 
culty of definition is one of the most persistant problems 


in this area of the law. 


C. THE IMPORTANCE OF THE CONTINENTAL SHELF 


The treasures locked beneath the continental shelf 
are practically inestimatable. Undoubtedly one of the 
most valuable resources of the shelf is petroleum. Pratt 
suggests that there may be more than 1,000 billion bar- 
rels of oil contained in the continental shelf, which 


is several hundred times the world's present annual con- 
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sumption. Gypsum, manganese, sulfur, coal, iron, 
phosphates, gold, platinum, tin, tungsten and titanium 
are but a few of the wany minerala and hydrocarbons 
capable of being obtained from the shelf.” The vast 
reaervoir of natural gas which has been discovered and 
which is now being exploited beneath the bed ef the 
North Gea represents but one example cf the tremendous 
wealth of the continental shelf. 

While the mineral and petroleum resources ef the 
shelf illustrate most strikingly the wealth of the seabed 
and it’s subsoil, the rich and varied living resources of 
the shelf wust not be underestimated, Pearl and chank 
fisheries, and sponge, coral and oyster beds have been 
economically exploited fer decades and, in some instances, 


centuries. The king crab fisheries in the Bering Sea 


eT 





é. Pratt 672. Weeks estimates that over 60 countries 
are — — in oum oil — یہی‎ 





of the سد سه‎ A. of وسوسو‎ Geologists 1680, 1687 
(1965). 


7. Amador, The Exploitation and Conservation of the 
Resources of the Sea 39 (2nd ed. 1959) [nereinafter 
cited as Amador]. 
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alone is a multimillion dollar industry. Moreover, the 
potential of the continental shelf to supply food for 
the world's ever expanding population has only recently 
been significantly AU WA, 

The value of the resources of the continental 
$helf depends, practically speaking, upon the technical 
competance of those who wish to exploit them. Pearl and 
chank fisheries have long been commercially valuable 
because they have long been subject to man's exploitational 
competance.  Off-shore oil and gas wells, on the other 
hand, are relatively new developments and the petroleum 
resources of the shelf have therefore been of commercial 
value for but a short period of time. As man's ability 
to exploit the resources of the shelf began to develop, 
the nations of the world quite naturally began to assert 
claims over the seabed and it's subsoil and the search 
for precedent in international law upon which to base 


individual claims began. 





8. For a discussion of the sea's potential to supply 
the protein needed to feed the population explosion 
see Alverson and Schaefers, Ocean Engineering--Its 
Application to the Harvest of Living Resources, 1 


Ocean Science and Ocean Engineering 158 (1965). 
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CHAPTER II 
The Continental Shelf and Traditional International Law 


A. The Res Omnium Communis - Terra Nullius Dichotomy 


With respect to that part of the geological- 
geographical continental shelf lying between low water 
mark and the outer edge of the territorial sea, custo- 
mary international law decreed that sovereignty of the 
coastal state over territorial waters applied equally to 
the bed of the sea thereunder and to the skies —( 
The continental shelf, for the purposes of this presen- 
tation, will be restricted to that part of the geological 
shelf which begins at the outer limit of the territorial 
sea, !O 

The basic question which confronted the interna- 
tional lawyer in hís quest to determine the juridical 


status of the continental shelf hinged upon whether the 


9, 4 Whiteman, Digest of International Law 7-13 (1965) 
[hereinafter cited as Whiteman]. 


10. The question of the breadth of the territorial sea 
is, of course, a continuing problem with many rami- 
fications and no attempt will be made herein to 
analyze this area of the law. 
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shelf was capable of being acquired by anyone. On the 
one hand were those who maintained that the shelf was, 
like the high seas, res omnium communis, that is be- 
longing to all States equally, while others considered 
the shelf as being terra nullius. The term terra nullius 
pertains, in customary international law, to territory 
which is capable of being, but which has not vet been, 
acquired by any sovereign. The high seas, however, have 
long been regarded as being res omnium communis and thus 
incapable of being acquired by any State. One school of 
thought took the position that traditional international 
law dictates that the continental shelf, like the super- 
jacent high seas, is incapable of acquisition and that 


11 


the two should stand together. Lauterpacht, taking 


the opposite approach, maintained that: 


...there is no principle of international 
law-and certainly no principle of interna~ 
tional practice-which makes the submarine 
areas share automatically the status of 
the high seas. Unlike the later, they 
are not res omnium communis. 


ll. Oda, A Reconsideration of the Continental Shelf Doctrine, 
32 Tul. L. Rev. 21, 33 (1957-1958); 1 Gidel, LeDroit 


International Public de la Mer 213 (1932). See Waldock's 
analysis of this position in his paper. The Legal Basis 


of Claims to the Continental Shelf, 36 Transact. Grot. 
Soc'y 117 (1951) [hereinafter cited as Waldock]. 


12. Lauterpacht, Sovereignty Over Submarine Areas, 27 Brit. Yb. 
Int'l L. 376, 414 (1950) [hereinafter cited as Lauterpacht]. 


9. 
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Hackworth indicates that the subsoil beneath the seabed 

is terra nullius and thus open to acquisition.  Hackworth's 

reference to the subsoil of the shelf, ín contradistinc- 

tion to the seabed, is illustrative of a further refine- 

ment of the difference of opinion which existed among 

international lawyers in this area. Since the subsoil 

is capable of being penetrated by tunnels originating 

from the territory of the littoral State, without any 

necessity of piercing the infinitesimally thin layer ly- 

ing above, there exists the possibility of exploiting 

the subsoil without interfering with the sanctity of the 

high امیر‎ For those who were unable to accept Lauter- 

pacht's concept of the — T مه‎ of the seabed and 

the superjacent high seas, this distinction was important. 
In considering the argument that there are but 

two regimes in the community of international law--the 


land mass consisting of state territory and terra nullius, 








13. 1 Hackworth, Digest of International Law 396 (1940) 
[hereinafter cited as Hackworth]. Higgins and Colom- 
bos, while strongly contending that the bed of the 
sea is incapable of occupation by any state, accept 
this same distinction regarding the subsoil there- 
under. See Higgins and Colombos, International Law 
of the Sea 55 (2nd ed. 1951). 


10. 
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and the high seas--it is necessary to remember that 
international law has long been reluctant to admit of 
&ny encroachment on the concept of the freedom of the 
geas. The erection of installations upon the seabed 
would tend, to some extent, to hazard navigation, and 
projection of such installations above water would cause 
‘islands of sovereignty’ to pockmark the face of the 
hitherto open sea. These notions are naturally repug- 
nant to the view that the high seas are the common pro- 
perty of all nations and thus are not subject to the 
exclusive control of any one State. 

if the continental shelf is regarded as being omnium 
communis, it follows that the exploitation of the shelf must 
be intrusted to the international community for the benefit 
of all nations, ^“ Proposals of this nature are generally 
regarded as being impractical for many reasons and have 


been consistantly rejected by the practice of States „3 





14. This position was taken by Mr. Shuhsi Hsu before the 
International Law Commission. See l Yearbook of the 
International Law Commission 215-16 (1950). Professor 
de la Pradelle, Sr., advocated much the same concept 
before the French Branch of the International Law 
Association in December of 1949. Professor ۵ 8 
views are discussed in Report of the 44th Conference 
of the International Law Association 91 (1950). 


15. See Young, The Legal Status of Submarine Areas Beneath 
the High Seas, 45 Am. J. Int'l. L. 225 (1951). 


11. 





2 


ووس ته مو molsa mad yeu)‏ دہ یخس سد 
٥‏ یھ ر a‏ . و و مس 
اه اح نه ORE WP Ariat 2) 'pigulbwerow‏ — — 
guh Lo hatrnew erf.‏ ووس het‏ 

ak Aha bei)" aui تت‎ 
Fone +'ر یز سے ولا‎ 11-00 
دم 265 سد۲۱‎ giliame [amiens S مو لوسو د‎ 
tiime vut saan bif 0و بب و‎ 
mal he anos Gan A CFDS iid i ووس‎ 
ginal هل‎ osisssa adi g tuwone nas, ms سوه‎ 

















umm مو سه‎ a 
ی وت‎ 
| — ái uak 

— — de ud ۱۰ ۸۹ أن اس‎ Aes 

ba‏ فل ندم لا 660و 








Even prior to the development of off-shore petrol- 
eum exploitation, the theory that international law classi- 
fiéd the seabed as res omnium communig, and thus on all 
fours with the waters of the high seas, satisfied very 
few people. In fact the contrary position has some pre- 
cedent dating back several centuries. Feith made the 
following commentary on this aspect of the development 
of the continental shelf doctrine: 


At all times and in many parts of the world 
coastal States, have, without incurring any pro- 
tests, undertaken the development of seabed and 
subsoil resources lying outside territorial waters 
whenever this was technically possible. 

As soon as technical progress is so far ad- 
vanced that, in spite of the depth of the sea, the 
sea-bed or its subsoil can usefully be developed, 
no-one in practice is prepared to assert that the 
mineral or other resources to be obtained from the 
sea-bed and its subsoil by such development are 
resources belonging to the community of nations, 
which no State or individual can or may appropriate. 
Such sea-bed and subsoil resources have always found 
an owner, in spite of the view of many writers that 
the sea -bed and its subsoil are 'res communis'. And 
there is no doubt that international law has sanction- 
ed such appropriations, even though it is in conflict 
with the idea of ‘res communis.’ 


16. Feith, Report of the Committee on Rights to the Sea-~bed 
and its Subsoil, Report of the 44th Conference of the 
International Law Association 90 (1950). 
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Feith's view is of particular value in that he recog- 
nized that States will not accept any 'solution' to the 
problem which is not practical of application and which 
ignores the politícal and economic realities of the 
world. The practice of States, as Feith suggests, in- 
dicates that the doctrine of the freedom of the high 
seas demands only that there not be an unreasonable 
interference with the high seas by operations conducted 


on the continental shelf. 





Once we abandon the res communis approach and 
accept the idea that the shelf is capable of being acquired 
by a State, we are then faced with the problem of deter- 
mining how this acquisition can legitimately be accom- 
plished. Those who viewed the seabed and its subsoil as 
terra nullius, that is like land territory without a 
master, turned to recognized modes of acquisition of land 
territory for the solution to the problem, Generally 
speaking, there are five principle modes of acquiring 


land territory, namely: cession, subjugation, accretion, 


13. 
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prescription and — P "۲ Cession and subjugation 
are inapplicable to our inquiry but accretion, prescrip- 
tion and occupation have all, to some extent, been ad- 


vanced in support of continental shelf claims. 


1. Accretion 

Accretion, in general terms, refers to the process 
by which new land is created as when islands rise out of 
the sea, or by alluvions or delta process. }8 This mode 
has been advanced as one possible theory upon which 
sovereignty over the shelf can be claimed by the coastal 
State. The gist of this position seems to rest upon the 
assumption that the shelf is essentially an embankment 
formed by the dumping of continental detritus upon the 
continental slopes, similar to the delta process at the 


mouth of a river. ^® 


17. 1 Oppenheim, International Law 546 (8th ed. Lauter- 
pacht 1955) [hereinafter cited as Oppenheim]. 


18. Id. at 564. 


19. Kuenem, The Formation of the Continental Terrace, 


7 Advancement of Science 25 (1950). 
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it would appear that this analogy is more of an 
academic exercise tban à rational examination of the 
facts and application of the law. In the first place, the 
notion that the shelf is but the accumulated sediments 
from the continent, which have been cut out of the land 
mass by the action of rivers, waves and wind, is only 
partially correct.^? Moreover, to accept the notion 
that the continental sediment carríes with it the sove- 
reignty of the State from whence it came, as it spreads 
across the continental shelf, would necessarily com- 


plicate rather than simplify the problem. 


2. Prescription 





The concept that title to the bed of the sea could 
be acquired by prescription played an important role in 
the history of the development of the continental shelf 
doctrine. Title by prescription arises out of a long 
continued possession, where no original source of pro- 


prietary right can be shown to exist, or where the 


20. Auguste, The Continental Shelf 31 (1960) [hereinafter 
cited as Auguste]. 
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possession was wrongful but the legitimate owner either 


did not or could not assert his own rights. “+ 


The basis 
for the concept is the preservation of order and stabi- 
lity in the international arena. In as much as the 
possession contemplated within this concept must be un- 
interrupted over a long period of time, this mode of 
acquisition is of only limited application to the con- 
tinental shelf. Yet such íncidents as the development 
Of pearl and chank fisheries in the Gulf of Manaar by the 
Portuguese, British and Dutch many years ago was important 
in that it resulted in the recognition that exclusive 
rights of exploitation of the resources of portions of 
the shelf could be acquired, and provided precedent for 
the rejection of the res omnium communis doctrine as it 


applied to the continental shelf. > 


21. Hall, International Law 125 (8th ed. Higgins 1924). 
Whether prescription is an original or a derivative 
mode of acquisition is an academic rather than a 
practícal question and need not concern us here. 
See Fenwick, International Law 357 (3rd Ed. 1948). 


22. Johnson, Acquisitive Prescription in Internatíonal Law, 
27 Brit. Yb. Int'l L. 332 (1950). 


23. Hurst, Whose is The Bed of The Sea?, 4 Brit. Yb. 
Int'l L. 34, 41 (1923-1924). 


16. 


mA to trac? dA elim —‏ اموعدم said in mes‏ 
ews he rme zap bime Sirna‏ مهه" جع Mmm‏ 
٭ بے A od SE‏ مرل ee map‏ عفا- 
تلع بنو مممب وس وب سو بس 
اسما mice Beni s‏ لاله مد Cm "oro‏ 
وسم جد و Debs, iml‏ دل ول سح ۱0 
مويه يديد ليه خط عدم پیج فور e 34 9 etit ws‏ 
ود راج maT‏ وير وجا حوفت و دم ف و 
Dany ibe‏ مه همل ja‏ دد ته حدم سد تج الہ 


Prine noes مد نو منوا نه نیه وکین ناج دا‎ a 




















nni mium 99 bovine AU Te ibresiolge 30 «impe‏ دل 
z vodě hak rod Pus (Muslin pe hioo viae ati‏ 
یي مومسمدب عا rev Se gis gat o al‏ سر له 





. وي‎ „Hi è 1 : 





3. Occupation 
Occupation is an original mode of acquisition 
which involves the intentional appropriation by a state 
of territery not already under the sovereignty of any 


cther atate.2* 


Modern international law indicates that 

effective occupation, in contradistinction te fictitious 
occupation, is required, and that possession and adminis- 
tration are the two prerequisites to an effective occupa- 


".۰ ونب 


Unlike the theory of prescriptive acquisition of 
territory, occupation does not require a long, continued 
possession. The extent of the occupation which will 
suffice to establish title depends, in actual practice, 
upon the nature of the territory involved, and it would 
appear that the more remote and desolate the territory 
the less ‘occupation’ would be deemed necessary to ac- 
quire title. 


The so called ‘hinterland' and ‘sphere of in- 


fluence' theories were outgrowths of this view and are 


24. 1 Wackworth 401. 


25. 1 Oppenheim 557. 
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illustrative of the uncertainty as to just what manner 
of occupation was required before a valid claim would 
be made am. T The continuity of unoccupied territory 
with that of occupied territory was once stated to be 
a sufficient basis for territorial claims. It was soon 
recognized that the concept of contiwaity” is more of 
a negation of than it is an exception to, the theory 
of effective occupation. In The Island of Palmas case, 
Max Huber, arbitrator, concluded that: "The title of 
contiguity, understood as a basis of territorial sove- 
reignty, has no foundation in international law. «78 


The Permanent Court of International Justice, however, 


in adjudicating the Case of Eastern Sraanlaod, "^ gave 


26. Fenwick, International Law 350 (3rd Ed. 1948). 


27. The concept of ‘continuity’ seems to differ from the 
concept of ‘contiguity’ only in that the latter pre- 
supposes an intervening body of water between the 
existing state territory and that sought to be ac- 
quired. For the purposes of this paper the terms 
will be considered as synonymous. 
28. The Island of Palmas, (United States v. Netherlands), 
2 U.N. Rep. Int'l Arb. Awards 829 (1928). 





29. Case cf Eastern Greenland, P.C.I.J., Ser. A/B, No. 
53 (1933). 
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some credence to the doctrine of continuity, as it 
applied to remote arctic areas unclaimed by any other 
power, by holding that the colonization of part of 
Greenland served as an effective occupation of the whole. 

While the degree of control which is required to 
constitute effective occupation will vary, the weight of 
authority seems to indicate that continuity, as such, is 
insufficient to create title. Therefore, if we analogize 
between submarine areas and land territory, it appears 
that some form of effective occupation of the continental 
shelf would be required to convert it from terra nullius 
(if that is what it is) into national territory.  wvaldock 
was one of the foremost proponents of the application of 
the doctrine of acquisition by occupation, to the coa- 
tinental shelf. Waldock maintained that actual settle- 
ment or exploitation is not a sine gua non of effective 
Occupation and that the degree of occupation necessary 
to effect the assumption of jurisdiction over the bed 
of the sea is far less than that which would be required 
of land territory. He stated that: 

...the proximity--relation between the 


coastal State and the adjacent continental 
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shelf--assumes importance, for it serves 
to add an element of effectiveness to what 

might be a paper occupation. °° 
This is in reality, mo more than a rephrasing of the idea 
that continuity, although not in and of itself sufficient 
to establish a valid clain, is, non-the-less, of consider- 
able importance in determining what shall be regarded as 
effective occupation. saldock's attempt to reconcile the 
modern view of title by occupation with the realities of 
submarine area exploitation points out the difficulty in- 
herent in applying concepts created to handle land area 
problems to the bed of the sea. 

Young.rejected Waldock's approach to the problem 
and argued that it would be improper to apply the concepts 
of effective occupation to the acquisition of submarine 
areas. He begins by pointing out the inherent difficulties 
in determining just what should constitute effective 
occupation below the surface of the sea. Young then makes 
a most important point by emphasizing that the application 


of the rule of occupation disregards the interests of the 


30. Waldock 141. 
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adjacent coastal State. As Young so ably puts it: 
Rights would rest in the occupant, no 
matter whence he came or how tenuous his 

` # prier connection with the region. A 

principle which permitted such a situa- 
tion would rightly seem intolerable to 
most coastal States, and especially so 
to one unable to proceed immediately 
with the development on its own account. 
Considerations of security, of trade 
and navigation, of pollution and of 
customs and revenue, weuld all militate 
against recognition of such a doctrine. 


31 

It is important to note that the difference between the 
eccupation theory proponents, such as Waldock, and the 
anti-occupation concept theorists, exemplified by Young, 
is one of approach rather than of result.  waldock's 
concept of a limited reaffirmance of the theory of con- 
tinuity is in fact a recognition cf the same problems 
which confronted Young. Waldock would modify the doctrine 
of effective occupation to fit the peculiar needs of sub- 
marine area acquisition by giving increased weight to 
claims made by littoral States in determining whether 
occupation is effective. Young rejects this dependancy 


on analogous rules and indicates that a new apprcach is 


necessary when he states that Waldock's view: 


31. Young, The Legal Status of Submarine reas Beneath 
the High Seas, 45 Am. J. Int'l L. 225, 230 (1951). 
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...reintroduces into international law the 
idea of fictitious occupation as a valid 
basis for title. That concept, found by 
experience to be a fertile breeder of ton- 
troversy, has been largely rejected in 
modern times, save perhaps for the polar 
areas. The wisdom of readinitting it with 
respect to submarine areas is at least 
questionable. To insist that occupation 
is necessary under a general rule and 

then to admit a spurious occupation as 
sufficient, is devious reasoning. The 
necessity of a fiction strongly suggests 
that the problem is in the wrong pigeonhole, 
and that claims to submarine areas require 
different treatment from claims to land 
territory.~“ (Emphasis added.) 


The basic premise resulting from the foregoing 
comments is that the problem of the acquisition of control 
and jurisdiction over the continental shelf does not lend 
itself to solution by the application of international 
law principles which were designed and developed in the 
context of land acquisition. Therefore, the concept 
developed that the continental shelf was neither res 


omnium communis nor terra nullius but was in law as it 





is in fact, separate and distinct from either dry land 
er high seas. A new ‘pigeonhole’ had to be acquired and 
we will now turn our attention to the practice of States 


to determine the nature of that pigeonhole. 


32. Id. 230. 
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CHAPTER III 
The Practice of States 


A. The Truman Proclamation 





It as not surprising that the Gnited States, 
with its advanced technical competence, was one of 
the first States to be faced with the practical and 
pressing necessity for a solution to the problem of 
acquisition of jurisdiction and control over the con- 
tinental shelf. The Truman Proclamation of وهوړ‎ 3 
must be considered as one of the most significant events 
in the development of the continental shelf doctrine. °* 
Basically the Truman Proclamation declared that, (a) 
the world wide need for new resources, particularly 
petroleum and minerals, required that efforts to dis- 


cover and develop such resources be encouraged; (b) 


that such resources lie beneath the continental shelf 


33. Presidential Proclamation No. 2667, 10 Fed. Reg. 
12303 (1945). The text of the Proclamaticn is 
appended hereto as Appendix A. 


34. While the Truman Proclamation was foreshadowed to 
seme extent by the United Kingdom-Venweruela Treaty 
of 1942 ([1942] Brit. T.S. No. 10.), which provided 
for the division of the seabed of the Gulf of Paria 
(between Venezuela and Trinidad) between them, the 
Trumia Proclamaticn was the first clgûr cat atate- 
ment of principle on the subject to be promulgated 
by any State. 
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and modern technology was capable of exploiting those 
resources; (c) that recognized jurisdiction over these 
resources is necessary in the interest of conservation 
and efficient utilization; (d) tnat the exercise of 
jurisdiction over the resources of the shelf by the 
contiguous State is just and reasonable; and (e) that 
therefore the United States regards the resources of 
the shelf contiguous to the United States as “appertain- 
ing to the United States, and subject to its jurisdiction 
and control." The Proclamation further states tbat the 
character of the high seas above the continental shelf 
was in no wise affected by the decree. 

The Truman Proclamation made no attempt to define 
the term ‘continental shelf: A press release of the same 
Gate by the State Department, however, indicated that the 


R 
shelf was delimited by the 100 fathom isebath.°” 


35. "Generally, submerged land which is contiguous to 
the continent and which is covered by no more Chan 
100 fathoms (600 feet) of water is considered as 
the continental shelf." Press Release, 28 September, 
1945, 13 U.S. Dep't State Bull. 484 (1945). 
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The essence of the Truman Proclawation is its 
expression of the principle that the littoral State 
bas, as a matter of right, exclusive control and juris- 
diction over the resources of the contigucue continental 
shelf. It is, therefore, a total rejection of the coa- 
cept of res omnius conmminig as it pertains te the con- 
tinental shelf and it avoids any attempt to found the 
assertion upon the terra nullius-occupation tneory of 
acguisition of territory. It is then, in effect, an inno- 
vation to fit new circumstances. Rather than invoke 
customary ínternational law as being analogous, the 
proclamation seemned to be wore of an expression of what 
the law should be than what the law was at that time. 
The justification for the uction taken, as set forth 
in the Proclamation, may be summed up as (1) the shelf 
is am extention of the land masa of the contiguous State, 
(2) pools of petroleum underlying territorial waters 
frecuently also extend beneath the waters of the high seas 
and (3) self protection compels the coastal State to keep 


wetch over the activities off ite shores. 
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Franklin takes the position that it would have 
been preferable to have also invoked recognized sources 
of international law in support of the Proclamation rather 
than to have avoided what precedent did exist. " It would 
seem, however, that the invocation of such sources would 
have been not only unnecessary but would have been unwise 
as well, since the Proclamation purports to fill a vaccum 
in the law rather than to displace existing doctrine. ‘The 
Proclamation constituted a new and fresh approach to an area 
of great importance for which the established principles of 
international law held no clear solution. As Brierly once said: 
...it is a mistake to think that by some in- 
jenious manipulation of existing legal doc- 
trines we can always find a solution for the 
problems of a chanjing international world. 
That is not so; for many of these problems 
...the only remedy is that States should be 
willing to take measures to bring the leyal 
situation into accord with new needs, and if 
States are not reasonable enough to do that, 


we must not expect the existing law to re- 
lieve them of the consequences. ~ 





36. Franklin 41. 


37. Brierly, fhe Law of Nations 264 (Sth ed. 1955). Holland 
put the matter quite succinctly when he wrote: "Thus 
experience inexorably ferces us to the conclusion that 
the outlines of a new rule of international law are 
ordained by moral, economic, political, and military 
factors, and not by recourse to analogous legal doc- 
trine.” Holland, Juridicial Status of the Continental 
Shelf, 30 Texas L. Rev. 5836 (1352) [hereinafter cited 
as Holland). 
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In this same connection it should be noted that the 
Truman Proclamation spoke of ‘contrel and jurisdiction’ 
ever resources of the shelf and did not invoke the term 
sovereignty. ‘Sovereignty’ undoubtly means different 
things to different people, and ita inclusion in the 
Proclamation would have introduced more controversy than 
its exclusion ultimately did. Traditionally, sovereignty 
has been viewed as being vertical in nature, ín that it 
extends both straight up into the atmosphere and straight 
down to the bowels of the earth. If the Proclamation 
had asserted ‘sovereignty’ over the shelf, the term would 
therefore have been inconsistent with the expreas proviso 
that the superajacent high seas were unaffected. Burat 
speaks of the ‘xiguay’ of sovereignty which would have 
resuled in that iain: That is to say, the line 
demarkíng the extent of sovereignty would rise from the 
center of the earth to the outer rim of the shelf and 
then travel laterally along the shelf until territorial 


waters were reached, where it would again soar upward. 








39. Hurst, T shelf, 34 Transact. Grot. 


Boc'y 153, 164 (1949). 


39. Id. 164. 
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The point to be gleaned from these remarks is that 

the term ‘sovereignty’ has no precise meaning in this 
context and it would appear that very little purpose 
would have been served by interjecting this debate over 
semantics into the Proclamation. Quite likely the term 
was excluded in keeping with the decision to avoid any 
suggestion of an unreasonable encroachment upon the 


freedom of the seas. 


B. Post~Truman Proclamation Developments 


The Truman Proclamation was followed very shortly 
by a flurry of pronouncements from a large number of 
States asserting varying rights over the continental 
shelf beyond their territorial waters. These assertions 
were often similar, but occasionally far more extensive, 
than those of the United States as embodied in the 
Truman Proclamation. Certain of these States proclaimed 
‘sovereignty’ over the shelf and the high seas above it 
as well. Argentina's claim, issued in October of 1946, 


declared that the epicontinental sea and the continental 


23. 
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shelf were ‘aubject to the sovereign power of the 

nation, 0 and thus purported to assert sovereignty 

Over all waters lying above the submarine platform, 

which extends as much as 500 miles from shore, subject 
only to the right of innocent time. Chile, Ecuador 
and Peru issued a joint declaration claiming ‘exclusive 
sovereignty’ over the seas ajacent to their coasts to 

a minimum distance of 200 nautical miles. The United 
States, together with a number of other maritime nations, 
took exception to these claims and filed protests against 
such action, The Truman Proclamation, on the other 
hand, and other similarly limited claime, found virtually 
no Opposition in the world community. In discussing the 
significance of the many and varied instruments asserting 


title to submarine areas, Lauterpacht stated: 





40. The complete text of the Argentine Decree my be found 
in 4l Am. J. Int'l L. (Supp) 11 (1947). 


4l. See Reiff, The United States and The Treaty Law of the 
Sea, 307-7 (1959). 


42. Jd, 310. The text of the United States’ letters of 


exception to these declarations can be found in 4 
Whiteman 793-801. 
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». none of them has drawn upon itself 

the protest of any State except in cases 
in which the proclamation of ríghts over 
the submarine areas has been used for 
asserting exorbitant claims lacking any 
foundation in law and alien to the appar- 
ant occasion which prompted them. 


By and large, the practice of States followed the 
Truman Proclamation lead and the general acquiescence of 
the international community to the assertion of juris- 
diction and control over the resources of the shelf by 
the coastal State began to be regarded as evidence that 


a new rule of international law was in the making. 


C. The Formulation of a New Rule of Customary International Law 


Oppenheim defines customary international law as 
follows: 


Whenever and as soon as a line of inter- 
national conduct frequently adopted by 
States is considered legally obligatory 
or legally right, the rule which may be 
abstracted from such conduct is a rule 
of customary International Law. 





43. Lauterpacht 383. An analysis of the post Truman 
Proclamation assertions by various nations is con- 
tained in Franklin 49-63. 


44. 1 Oppenheim 27. 
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In determining whether the continental shelf doctrine, 
as exemplified by the Truman Proclamation, may be re- 
garded as a rule of customary international law, the 
absence of protest by the international community is un- 
doubtedly a major factor, Of equal importance is the 
fact that the assertion of control and jurisdiction 
over the shelf adjacent to the coast by the littoral 
State does not in the opinion of this writer constitute 
a change of international law so much as it provides a 
concept to fill a gap in the existing law which had 
been silent on the subject. Surely if this new concept 
does no violence to existing law the time necessary to 
establish the concept as customary need not be so great. 
In as much as the Truman Proclamation, and others like 
it, were carefully drafted so as to avoid running afoul 
of any prohibition of existing law, the time that was 
necessary to establish the continental shelf doctrine 


45 
as a rule of international law was relatively short. 


45. Lauterpacht also found considerable significance 
is the fact that leading maritime powers, such as 
the United States and Great Britain had accepted 
the doctrine in determining whether a customary 
rule had developed.  Lauterpacht 376. 
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In 1951 however, Lord Asquith, sitting as 
arbitrator in the Abu Dhabi dispute, upon being urged 
to consider the continental shelf doctrine as customary 
international law, stated: 

-. there are in this field so many 

ragged ends and unfilled blanks, so 

much that is merely tentative and 

exploratory, that in no form can the 

doctrine claim as yet to have assumed 

the hard lineaments or the definitive 

status of an established rule of In- 

ternational Law. 46 
Holland, however, writing in 1952 stated: 

By positive action or by acquiesance 

the nations of the world have accorded 

to the rule such uniform recognition 

as to establish it (the continentàl 

shelf doctrine) as accepted interna- 

tional law. 
By the mid-1950's there would appear to have been such a 
pronounced frequency and uniformity of unilateral declara- 
tions, by traditionally law abiding States, embodying the 
continental shelf dectrine that, in light of the absence 


of protests by other States, the doctrine could be re- 


46. Arbitration Between Petroleum Development (Trucial 
Coast) LTD and the Skiekh of Abu Dhabi, l1 Int'l and 


Comp. L. Q. 247, 256 (1952). 


47. Holland 598. 
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garded as a rule of customary international law. While 
the principle that exclusive rights to the resources of 
the shelf vest, ipso jure, in the littoral State was 
indeed accepted as the established doctrine, it was not 
at all clear as to just how extensive these exclusive 
rights were. 

Quite obviously, the claims asserted by a number 
of Latin American States went far beyond the bounds of 
the recognized law and of the established practice of 
the international community . ^9 Some claims made no 
attempt to define the continental shelf while others 
adopted the more-or-less traditional 200 meter delimita- 
tion. Of greater significance was the wide divergence 
ef opinion on the status of the superjacent waters. The 
great majority of States vigorously denied that the doc- 
trine affected the status of these waters as high seas 
while a few States, notably those of Latin America, in- 
voked the doctrine to proclaim sovereignty over vast 


49 
areas of the hitherto open seas. 


48. See Note 43 supra. 
49. For an explanation and justification of Latin American 


practice and policy in this area, see Auguste, The 
Continental Shelf (1960). 
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At this juncture it would be well to note that 
the domestic legislation of a coastal State concerning 
the resources of its continental shelf is of no parti- 
cular significance to this inquiry, except as it may 
be interpreted as being descriptive of the international 
assertions of that particular State. In this sense 
the relevancy of United States legislation” is of 
collateral, rather than direct, concern to the formula- 
tion of à rule of customary international law. Domestic 
legislation may be regarded, for the purposes of this 
paper, as providing the necessary national regulation 
of the jurisdiction and control which the State asserts 
over the resources of the shelf in the international 


51 
arena. 


50. Submerged Lands Act, 67 Stat. 29 (1953), 43 U.S.C. 
$$ 1301-1303, 1311-1315 (1964); Outer Continental 
Shelf Lands Act, 67 Stat. 462 (1953), 43 U.S.C. 
$9 1331-1343 (1964). 


51. An excellant yet brief díscussion of United States 


federal legislation and judícial interpretation in 
this area may be found in 4 Whiteman 764-788. 
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CHAPTER IV 
The Convention on the Continental Shelf 
A. Generally 
The need for uniformity regarding the claims of 
the various nations to the resources of the continental 
shelf was, by the late 1940's, painfully apparent. The 
International Law Commission, charged by the General 
Assembly of the United Nations with the task of codifying 
and developing international law, undertook the study of 
the continental shelf problem and produced a number of 
draft articles. The work of the International Law 
Commission was ultimately considered by the Geneva 
Conference on the Law of the Sea which in turn resulted 
in the drafting of the 1958 Convention on the Continental 
و‎ While the development of the Convention provides 


a fascinating study on the process of international law 





52. Convention On the Continental Shelf, Sept. 15, 1958, 
15 U.S.T. and O.I.A. 471, T.I.A.8. No. 5578. [Herein~ 
after referred to as the 'Convention']. The complete 
text of the Convention is appended hereto as Appendix 
B. 
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development, compromise and codification, separate 
treatment of the various prior drafts and regicnal 
agreements which were instrumental in the formulation 
of the Convention is not essential to the purposes of 
this و‎ 

The Convention grants to the coastal State 
'exclusive sovereign rights' for the purpose of ex- 
ploring and exploiting the resources of the bern ^ 
but explicitly states that it does not effect the legal 
status of the superjacent waters as high wwe. Of 
particular interest is the Convention's specific rejec- 
tion of the necessity for occupation, either effective 
or notional, as a prerequisite to the creation of these 


56 


‘sovereign rights‘. It is noted that the United States, 


during the working sessions of the Conference, consistently 


53. See in this regard Jessup, The Geneva Conference on 
the Law of t ea; A Study in International Law- 
Making, 52 Am. J. In'tl L. 730 (1958). 

54. Convention Article 2 (1) and (2). 


55. Convention Article 3. 


56. Convention Article 2 (3). 
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opposed the use of the term ‘sovereignty’ in order to 
avoid even the remotest doubt about the status of the 
auper jacent waters as high seas’ and vigorously supperted 
the text of Article 3, which provides: 
The rights of the coastal State over the 
continental shelf do not affect the legal 
status of the superjacent waters as high 
seas, Or that of the airspace above those 
waters. 
in view of the inclusion of Article 3 in the Convention, 
the United States was able to accept the term ‘sovereign 
rights as contained in Article 2. 

At this juncture it would be well to note that the 
Convention was more of a codification of the law than an 
expression of new and untried concepts, since there was 
extensive, albeit very recent, State practice, precedence 
and doctríne in this area. It has previously been noted 
that there existed, by 1955, sufficient State practice 
to establish, às a matter of customary law, that exclusive 
jurisdiction over the resources of the shelf vested in 


the coastal State, "9 Therefore, the Convention, through 
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58, See Hote 47 Supra, 
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compromise and caution, expresses the consensus cf the 
international community. This observation that the 
Convention represents a consensus among the international 
community is borne out by the fact that the final vote 


was 57 States in favor, only 3 opposed, and & abstentions. 





While the Convention laid to rest, once and for 


all, the concepts of res omnium communis and terra nullius, 





as they pertain to the continental shelf, and specifically 
rejected the notion that the high seas were in any wise 
affected by the doctrine, a number of problems were left 
unresOlved. Foremost among these problems is that of the 
extent of the submarine area which the Convention purports 
te govern. In as much as the greater portion of the re- 
mainder of this paper will be dealing with precisely this 
issue, it is inperative that the exact language of Article 
l of the Convention be examíned in its entirety at this 


point. Article l provides: 
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For the purpose of these Articles, tho 
term 'continental shelf' ís used as re- 
ferring (a) to the seabed and subsoil of 
the submarine areas adjacent to the coast 
but outside the area of the territorial 
sen, to a depth of 200 meters or, beyond 
that limit, to where the depth of the 
superjacent waters admite of the exploi- 
tation of the natural resources of the 
said areas; (b) to the seabed and asub- 
soil of similar submarine areas adjacent 
to the coasts of islands. 


This definition of the continental shelf represents no 
clear victory for any school of thought on the subject. 
It is, in fact, a compromise which seeks to satisfy the 
proponents of the virtues of uniformity, fixity and 
certitude as well as the advocates of the need for flexi- 
bility. We have seen that the geological definition of 
the shelf lacks any degree of precision due to its uneven 
esndigasetíon. ^ yet the 200 meter isobath delimitation 
was regarded as fairly definitive of most of the shelf 
edge and had been accepted by many nations, including 

the United States, as the best workable standard. More- 
over, at the time of the Convention it was generally 


believed that the Likelihood of resources being exploited 





$9. See note l supra. 
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at depths in excess of 200 meters in the foreseeable 
future was remote. The 200 meter definition was 
accordingly urged by those who advocated that a 
specified depth limit would avoid misinterpretation 
while a failure to set a fixed standard would lead to 
controversy and lend credence to some of the exorbitant 
claims already nad. 

The 200 meter definition is, of course, arbitrary 
and represented a rigidity of concept not acceptable to 
those delegates to the conference who advocated that the 
standard should be flexible in order to keep abreast of 
technical achievements. This school of thought proposed 
to define the shelf as extending to those submarine areas 
to where the depth of the superjacent waters admitted 
of exploitation. Mouton was extremely critical of the 
proposals to incorporate the depth of exploitability con- 


cept into the definition and stated that the acceptance 


60. See Mouton 43.  Lauterpacht, for instance, once 
stated that 

"...ün exact limit has the merit of clarity, 
which is extremely desirable, since in matters 
pertaining to the continental shelf some govern- 
ments are inclined in addition to legitimate 
assertion of right, to make others." Quoted in 
Franklin 27. 
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of such à concept would sacrifice "a parfectly clear 
and closely discernable limit, marked on all s#a-charts 
...for a rather vague conception...for a reason which 
contains a low factor of probability . "$ 

The definition of the continental shelf, as 
incorporated in the Convention, is, therefore, a com- 
promise between the 200 meter rule advocates and the 
depth of exploitability proponents. A number of other 
definitions were proposed and rejected, including those 
based solely on distance in contradistinction to depth, 
those which would depend upon the geological character- 
istics of the seabed and those which sought to fix the 
boundary at the true geological edge of the shelf at 


whatever depth that míght be owes.” Gutteridge, in 


discussing the merits of the Convention definition, stated: 


61. Mouton 43. 


62. See Gutteridge, The 19535 Geneva Convention on the 
Continental Shelf, 35 Brit. Yb Int'l L. 102 (1959). 
For a concise description of the various proposed 
criteria which were rejected by the delegates in 
favor of the definition now embodied in Article l, 
see 4 Whiteman 841. 
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The disadvantage of the definition 

finally adopted by the Conference, which 

is now to be found in Article l of tne 

1958 Convention, is that the criterion 

of exploitability is an uncertain one, 

and that it is therefore difficult to 

determine at what limit, expressed in 

terms of depth of water, the rights of 

the coastal state over the continental 

shelf....will cease.°° 
Miss Gutteridge, a member of the United Kingdom dele- 
gation to the Conference, presupposes that the Conven- 
tion definition includes limitations other than the 
200 meter or exploitability tests. We will return to 
this matter again, but at this point the uncertainty 
of the depth of exploitability test should be emphasized. 
Initially, the question is what is meant by exploitation. 
Suppose, for example, that State A, at great cost, 
devises a method of extracting relatively valueless 
amounts of minerals from the shelf at depths in excess 
of 200 meters. Could we then declare that there has 
been an exploitation of the resources beyond 200 meters 


in depth? Or does the concept of exploitation carry 


with it a requirement that it be economical? Suppose 


63. Gutteridge, The Regime of the Continental Shelf, 44 
Transact. Grot. Soc’y 77, 80-81 (1958). 
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The disadvantage of the definition 

finally adopted by the Conference, which 

is now to be found in Article 1 of the 

1958 Convention, is that the criterion 

of exploitability is an uncertain one, 

and that it is therefore difficult to 

determine at what limit, expressed in 

terms of depth of water, the rights of 

the coastal state over the continental 

shelf....will cease. 
Miss Gutteridge, a member of the United Kingdom dele- 
gation to the Conference, presupposes that the Conven- 
tion definition includes limitations other than the 
200 meter or exploitability tests. We will return to 
this matter again, but at this point the uncertaínty 
of the depth of exploitability test should be emphasized. 
Initially, the question is what is meant by exploitation. 
Suppose, for example, that State A, at great cost, 
devises a method of extracting relatively valueless 
amounts of minerals from the shelf at depths in excess 
of 200 meters. Could we then deciare that there has 
been an exploitation of the resources beyond 200 meters 


in depth? Or does the concept of exploitation carry 


with it à requirement that it be economical? Suppose 


63. Gutteridge, The Regime of the Continental Shelf, 44 
Transact. Grot. Soc'y 77, 80-81 (1953). 
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further that State A, through the ingenuity and technical 
competence of its thousands of skilled scientists, de- 
vises à way to exploit the resources of the shelf at 
depths in excess Of 200 meters. Does State B, a newly 
emerged and technically backward nation thousands of 
miles distant, suddenly acquire 'sovereign rights' over 
the resources of a vast stretch of her shelf which she 
may or may not have even been aware existed? Franklin 
is of the opinion that: 

This depth which admits of exploitation 

should be interpreted absolutely in terms 


of the most advanced technology in the 
world, and not relatively in terms of the 


particular technology of any one coastal 

state. 

Mouton, too, assumes that the exploitability test is to 
be interpreted objectively and therefore that our newly 
emerged nation, State B, would gain sovereign rights over 
the resources of the shelf, which she may have not known 
existed, due to state A's technical competence. #8 


finally, Young states: 


64. Franklin 23, 


65. Mouton 42. 
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...Gevery coastal State would seem en- 
titled to assert rights off its shore 
out to the maximum depths for exploi- 
tation reached anywhere in the world, 
regardless of its own capabilities or 
of local conditions, other than depth, 
which might prevent exploitation.... 
It is not difficult to envisage the 
confusion and controversy which must 
arise in the course of ascertaining, 
verifying, and publishing the latest 
data on such a maximum depth. 


This view is not shared by everyone, however. The 
Committee on Conmerce of the United States Senate, 
in their report on the Marine Resources and Engineering 
Development Act of 1965, stated: 
Thus the Convention conveys both specific 
and immediate rights and prospective or 
potential rights, the latter to be acquired 


only as a result of national effort and 
achievement. °7 





66. Young, The Geneva Convention on the Continental Shelf: 
A First Impression, 52 Am. J. Int'l. L. 733, 735 (1958). 


67. S. Rep. No. 528, 89th Cong., lst Sess. 1l (1965). 
(hereinafter cited as S. Rep. No. 528]. The United 
States is currently studyíng the necessity for na- 
tional legislation pertaining to the development of 
her contínental shelf resources. During the course 
of the many hearings before the various interested 
committees of the House and the Senate, the Conven- 
tion on the Continental Shelf is receiving a great 
deal of attention. See in this regard Wenk, Congress 
S ns Ocean Interests, Under Sea Technology, Jan. 
1966 p. 36. 
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This language clearly illustrates the confusion which 
remains in the convention definition. It should be 
remembered that one cf the basic pagpesae behind the 
rejection of the occupation theory of acquisition, as it 
was &pplied to the shelf, was the necossity to avoid a 
scramble for control over the seabed. Yet in 1965 we 
find a committee of the United States Senate concluding 
that: 

The challenge is to develop devices and 

equipment that will enable the economic 

recovery of these minerals from the oc&an 


bed, and will do so before some other 
nation can claim 'squatters rights' under 





D—— سب‎ added. ) 


Obviously any interpretation of the Convention which finds 
therein authority for ‘squatters rights" being asserted 
over portions of the shelf requires a rejection of the 
Franklin, Mouton and Young analysis of Article l., 

That Pranklin, Mouton and Young are correct in 
their view, and the Senate committee in error, is not 


only borne out by an analysis of the development of the 


68. S. Rep. No. 528, 14. 
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final Convention draft, but it would seem to this writer 
that there now exists sufficient State practice, irrespec- 


che Convention, to establish conclusively 
69 





that rights over the resources of the continental shelf 
vest, ipso jure, in the coastal State. 

One of the most persistant objections to the 
Convention definition of the shelf is that which views 
the adoption of the ‘depth of exploitability’ concept as 
the opening of the deor to the ultimate abolition of the 
domain of the high mnt That the sanctity of the high 
seas has been diminished to some degree by tne Convention 
cannot be denied. Yet it does appear that there are 
Sufficient restrictions and limitations upcn the con- 
tínental shelf doctrine, both ag expressed in the practice 
of leading maritime States, and as incorporated in the 
language of the Convention itself, to guarantee the 


integrity of the high seas from any unreasonable encroachment. 


69. As Gistinguished from the resources of the seabed 
beyond the outer rim of the shelf, which, as we 
shall soon see, is a most important distinction. 


70. See, for instance, Scelle's expressions of concern 


on this matter found in l1l Yearbook of the Int'l L. 
Commission 135 (1956). 
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Looking at the Convention as a whole, it must be 
considered as a rather remarkable document. Undoubtedly, 
the doctrine of the continental shelf is now firmly en- 
trenched in the law of nations, yet the integrity of the 
high seas has been respected. While the inclusion of 
the depth of exploitability test into Article 1 has, as 
we have seen, created some uncertainty and confusion, the 
Convention provides an excellent framework within which 
the community of nations can work to develop and exploit 
the resources of the continental shelf in an atmosphere 


relatively free from disorder and strife. 


C. The I + of Recent Technological Advances on the 
Continental Shelf Doctrine 


In the eight years since the Convention on the 
Continental Shelf was written, the world has witnessed 
an astonishing rate of technological achievement. During 
the drafting of the Convention the possibility of ex- 
ploiting the shelf at a depth in excess of 200 meters was 
considered to be extremely remote, at best. By 1965, how- 
ever, geologists informed us that petroleum-bearing strata 


was being explored and exploited at depths in excess of 250 


47. 
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meters. BE. C. Holmer, President of the Esso Production 


Research Company, recently wrote that: 


In just the last ten years, maximum depths 
have been increased from 100 to 600 feet. 
The current world record ig a 632-foot test 
well drilled in the Pacific off southern 
California in July, 1965. This record, 
however, probably will not last long. One 
company has ordered equipment for drilling 
in 1,100 feet of water in 1966.71 


New developments would indicate that scientific explora~ 


tion of petroleum is currently possible at depths below 


4,000 — It would further appear that the ex- 


ploitation of resources at these depths will eventually 


be accomplished. ^ An excellent illustration of how 


rapidly the science of oceanography has progressed is 


the remarkable 'Sealab', project being conducted by the 


Holmer, Offshore Oil Wells Go Por Deep Water, 
Under Sea Technology, Jan. 1966, p. 43. 


Garrett, Issues in International Law Created by 


Scientific Development of the Ocean Ploor, 19 &.W. 
L.J. 97 (1965). 


B noted geologist recently stated that: "The depth 
of 3000-5000 meters is now impractical for petroleum 
exploitation, but perhaps this will not be true in 
the future.“ Emery, Characteristics of Continental 
Shelves and Slopes, 49 Bull. of the American A. of 
Petroleum Geologists 1379, 1383 (1965). 
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United States Navy, in the course of which Commander 
Scott Carpenter recently spent 30 consecutive days at 
about 200 meters below the surface of the sea./^ 
Considering these recent developments, it is quite 
clear that the resources of the continental shelf, re- 
gardless of the depth at which they are located, will 
soon be subject to exploitation and, therefore, it should 
be recognized that the 200 meter Limitation, which was 
deemed to be so essential in 1958, will soon no longer 


be determinative under the provisions of the Convention. 


74. Philadelphia Inquirer, 18 Nov. 1965, p. 5-£f, col. 2. 
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CHAPTER V 
The Bed of The Sea Beyond The Continental Shelf 
A. Generally 

If we can now regard the modern doctrine of the 
continental shelf, as embodied in the Convention, as being 
firmly settled in international law, and i£ the uncertain- 
ties of the ‘depth of exploitability’ test have been or 
soon will be solved by technological advances which will 
serve to make all of the shelf susceptable to exploita- 
tion, can we now harvest all of the resources of the 
ocean floor free from controversy and dispute in the 
sure and certain knowledge that international law pre- 
gides over the arena? Obviously not. Even assuming 
that the principles enunciated in the Convention are 
universally accepted, which, of course, is not the case, 
the Convention must be regarded as being but the first 
chapter in the story which must ultimately be written 
about the exploitation of the bottom of the sea. For 
we must now come to grips with the problems which surround 
the exploitation of the seabed and its subsoil beyond the 
outermost limits of the continental shelf. As the con- 


tinental shelf doctrine was fashioned to meet the practical 
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probiems which arose when science opened the shelf to 
exploitation, a new doctrine must now be fashioned to 
Geal with the exploitation of the ocean floor beyond the 
shelf, and as Franklin stated: 

...While the stakes are hígh with respect 

to exploiting the resources of the contin- 

ental shelves of the world...the stakes 

will be even higher when science and technology 

discover ways of exploiting the deep ocean 


basins which are about pipe times the area 
of the continental shelves.’ 


Deep Ocean Technology‏ ظ 


Ten years ago the question of who has control and 
jurisdiction of the resources of the ocean floor, beyond 
the geological shelf, was more or less academic. The 
possibility that these resources would be exploitable in 
the foreseeable future was deemed to be so remote that 
the question was not even debated, as such, during the 
Conference. The matter is no longer solely of interest 
to the academically inclined since our present technology 
will no longer permit us to avoid coming to grips with 


this problem. Probably two of the clearest examples of 





75. Franklin 14. 
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the extent which scientists are now probing the secrets 
of the deep are the ‘Project Mohole‘ and the "'Aluminaut' 


‘project Mohole’ is an operation designed to 





explore anó sample the crust and the mantle of the earth 
by drilling into the ocean floor from à free-floating płat- 
form in 18,000 feet of water. The technical fallout from 
this extremely sophisticated project will obviousiy en- 
hance the science of petroleum exploitation کت روس‎ 
The deep-submergence research submarine ‘Aluminaut’, 
Gesigned to descent to depths of 15,000 feet, is now 
undergoing sea trials. This highly manuverable vessel 

is expected to have a range of 80 miles, a speed of 3.8 


77 
knots and an endurance of about 32 hours. The 'Aluminaut' 


will, therefore, have tne capacity to explore as much as 


76. Ragland, A Dynamic Positioning System for the Xonole 
Dr Platform, 2 Ocean Science and Ocean Engineer- 


ing, 1145 (1965). 





77. Loughman, Aluminaut Tests and Trials. 2 Ocean Science 
and Ocean Engineering 876 (1965). 
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To properly understand the full significance 

of our technical achievements, some familiarity with 

the riches of the deep ocean floor is essential. The 

get apparently acts as a great chemical retort which 
separates and concentrates the various elements, washed 
down by the continental rivers, inte extraordinarily 
high~grade ore. This ore is found in the form of nodules 
which are deposited on the floor of the sea. Not only 


are these nodules deemed te be exploitable, but it has 








78. Fer an enlightening comment on the various major 
deep-submergence systems, ge ود‎ the Trieste 
11 — — سے‎ has an unlimited depth capacity, 
Economic and Logiatic Aspects of Deep 
Ven ration 2 Ocean Science and Ocean 
کڈ‎ 059 (1963). In January of 1966 an serial 
collision of 2 United States &ircxaft resulted in 
the loss of An H-bomb in 2,500 feet of water off 
the coast of Spain. The bomb vas located, and 
operations were undertaken for its recovery, by 
the deepsubmergence vessels 'Aluminaut' and '^Alvin', 
New York Times, 20 Mar. 19266, p. l, gai. 5. 
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been estimated thart they exist in sufficient amounts 

to supply the world with ay minerals for teousanda 

Of years at tie present rate of consumption. In his 
testimony before the Boues Jubcomsmittee on Ocegaoogr&phy, 
Joba L. ero, President of Ocean Resourses, Inc., stated 
that: 


While it ig a well known fact that the 
gea can serve às a source of all man- 
kind's protein requirements, it is a 
much less known fact that the sea can 
also provide the eartn's popuiation 
with its total consumption of many 
industrially important mineral comodi- 
ties. hat ia even more remarkable is 
the observation that tbe sea van pro- 
vide these mineral commodities at a 
cost of human labor and resources that 
is & fraction of that required to w. 
these materials from land sources. / 








7%. Statement of John L. Mero before the Subconmittee on 
Oceanography of the Bouse Committee on Merchant Marine 
and Fízheriaes, 16 August 1965. In thia statement, Mere 
further observed that: 

-» the presently avaliable wineral disposits 

ef the sea could easily supply the population 

Gf the earth with its total consumption of 
manganese, aickel, coilsalt, copper, phosphorus, 
iíieestone, salt, zagnesium, bromine, flourine, 
petasaium, boron, sulfur, aluminum and varicus 
otner less important minerals, as well as suppiy- 
ing substantial portions of its consumption of 
iren ore, lead, zing, titanium, molybdenum, 
uranium, zirconium, and son. 


24. 
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Testimony before the U. S. Senate Committee on 
Commerce, in 1965, disclosed that the nodules containing 
these metals occur at depths between 3,000 and 17,000 
feet.  Deep-ocean photography reveals that 5 to 10 pounds 
of these nodules per square foot lie in many areas of the 
oceans . ° 

Of particular importance to the United States is 
the fact that these minerals include strategic metais 
which are now being purchased from foreign sources at 
an estimated annual cost of over one billion asas. 
The political-military advantages of obtaining strategic 
metals from the ocean floor are apparent. By tapping 
this source of wealth the United States would not oniy 
reduce her balance of payments deficits by some 1.2 
billion dollars annually, but would at the same time free 
herself from dependence upon foreign sources for these 


metals. 


80. S. Rep. No. 528, 13. 


81. Mero, Supra Note 79. 
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From the foregoing remarks it should now be 
perfectly clear that the question of the jurisdiction 
and control of deep-ocean floor resources must be re- 
solved and it is to this question which we will now 


turn our attention. 


D. The Continental Shelf Doctrine and The Deep-Ocean Floor 


As we have seen, the continental shelf doctrine 
sets forth the basic premise that the control and juris- 
diction over the resources of the shelf vest, ipso jure, 
in the coastal State. This doctrine is based on a number 
of factors including the idea that the shelf is, geologic- 
ally speaking, but an underwater extension of the coastal 
States' landmass.  Undoubtedly the realities of national 
security played an important role in justifying the 
supremacy of the coastal State in this arena. Additionally, 
it was noted that the resources of the shelf could be 
more economically and comprehensively conserved and de- 
veloped by the littoral State because of its proximity. 
And, in the final analysis, it was regarded as simply 


'just and reasonable' that the coastal State lay claim to 


96. 
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these کل يه‎ It should be readily apparent that 
these factors do not necessarily apply to deep ocean 
floor considerations. The ocean floor beyond the shelf 
cannot be considered as a submerged part of the landmass, 
the very tern ‘coastal State’ hae little, if any, signi-~ 
ficance beyond areas adjacent to the shore, and security 
considerations and economic advantages would be of real 
significance only in adjacent waters. It is therefore 
submitted that the continental shelf doctrine is of 
limited application to the solution of the deep ocean 
fleor problem. 

This is not to say that the centinental shelf 
doctrine is without significance to our inquiry. Clearly, 
the concept will be of great import in determining the 
status of deep-water areas adjacent to the coast of the 
continents. But it would be erroneous to assume that 
the Convention on the Continental Shelf is dispositive 
of the question. Itc is conceded that there is ianguace 
within the Convention which would, at first blush, appear 


to convey the idea that its terms were universal in appli- 








32. All of these factors were invoked to support the claims 
of the Truman Proclamation. See pages 24 and 25 supra. 
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cation. This is precisely what was objectionable about 
the ‘depth of exploitability’ test included in Article 1 
ef the Convention. The definition of the continental 
shelf, as laid down by the Convention, purports to in- 


CGlude all adjacent submarine areas to where the depth 





of the superjacent waters admita of the exploitation. of 
the resources contained therein. Now then it could be 
argued that the extent of the submarine areas which 
fail within the purview of this definition depends solely 
upon the state of the art of technological exploitation 
of the seabed. While it is submitted that this view is 
erroneous, it must be admitted that it is net without 
some authority. Franklin for instance says: 
Under the depth-of-exploitability definition 
the meximum width of the shelf capable of 
exploitation will continue to increase as the 
world's technology for exploiting the sub- 
marine areas improves, whether those areas 
are what the geclogists describe as the 
‘continental shelf’, or the deeper, more 


steeply inclined areas — aa the 'con- 
opem ہب‎ ٧ 2 3 ate cir 






ploitation will ) 





83. Franklin 25. 
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In interpreting Article 1 of the Convention 
however, it is deemed to be essential that we give the 
proper weight to the word 'adjacent' as it appears in 
the definition of the continental shelf. The submarine 
areas whích are included within the definition are 
those which meet the '200 meter' - 'depth of exploit- 
ability’ test and which are also ‘adjacent’ to the 
coast. While it is conceded that the term continental 
shelf is not meant to be taken in its strict geological 
sense, it would be absurd to maintain that the drafters 
of the Convention were not principally concerned with 
the geological shelf.9^ 

In determining whether the Convention includes 


submarine areas beyond the outer limit of the shelf, the 


84. An illustration of this fact may be found in the 
comments of the French and the Netherlands dele- 
gates on the proposed amendment to Article 1 which 
sought to substitute distance, vice depth, as the 
test. Mouton, the Netherlands delegate, observed 
that such a proposal would curtail exploitation of 
the continental shelf and Gros, the French delegate, 
was unable to accept this amendment because he felt 
it was impossible to speak of distance where a 
‘geological concept’ was concerned. U.N. Dec. 
A/Conf. 13/38 at 12 (1958). 


59. 
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intent of the drafters of the Convention is, of course, 
what we are seeking to discover. This intent can best 
be determined by reference to the proceedings of the 
Fourth Committee of the Conference on The Law of the 

Sea which was responsible for drafting the Convention on 
the Continental shelf. 3 A careful analysis of these 
proceedings supports the conclusion that the Convention 
does not include the deep-ocean floor within its purview, 
with the possible exception of such areas located imned- 
lately adjacent to the coast. The debate which preceeded 
the adoption of the Article 1 definition was not over 
whether or not to limit the application of the doctrine, 
but was rather a question of where that delimiting line 
was to be drawn. This question of the deep ocean areas 
was raised by the delegates of both Canada and Ceylon 

but it appears that their query was more or less ignored 
by the other members as not being germaine to the problem 
of the shelf. Mouton did, however, direct his attention 
to this inquiry when he observed that beyond the outer 
limits of the submarine areas over which the coastal State 
enjoys ‘limited sovereignty' under the Convention, the 


ڪڪ 


85. See USN. Doc A/conf. 13/42 at 31-48 (1958). 
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situation was governed solely by the regime of the high 
seas, and there was no longer any question of ‘exclusive 
rights‘ imd gom ee 

The Solicitor of the Department of the Interior 
of the United States apparently has reached just the 
Opposite position, however. Schoenberger, in discussing 
the seaward limit of the continental shelf for purposes 


of interpreting the Outer Continental Shelf Lands Act 


87 


ef 1953 cites a Solicitor of the Department of Interior 


Memorandum of 5 May 1961. Schoenberger commented that: 


This opinion holds that there is no 
objection to the federal leasing of 
areas beyond the 100-fathom contour 
line and that the Outer Continental 
Shelf Lands Act extends to all sub- 
merged lands seaward of a coastal 
State's off shore boundary and the 
waters superjacent thereto over 
which the United States asserts 
jurisdiction. The import of the 
opinion is that the limits of outer 
continental shelf leasing under the 
Outer Continental Shelf Lands Act 
should be considered as technologi- 
cal rather than geographical limits 


and that the leasing authority under 
the Act extends as far seaward as 


86. U.N. Doc A/Conf .13/42 at 14 (1958). 


87. 67 Stat. 462 (1953), 43 U.S.C. §§ 1331-1343 (1964). 
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"—- which the opinion relies. 
(Emphasis added.) 


Schoenberger further discloses that the opínion involved 
the right of the Secretary of the Interior to lease a 
tract of the seabed at a depth of 'several hundred 
fathoms' of water situated some fifty miles off the 
coast of California. 

It is submitted that the Department of the In- 
terior of the United States has misinterpreted the Con- 
vention. This is not to say that the tract sought to be 
leased was not within the definition of Article 1. It 
may very well be within the definition, but that deter- 
mination is not important here. What is significant is 
this expression of the view that there is no geological 
er geographic limitation to the continental shelf as it 
و1‎ defined within the Convention. Since the ‘sovereign 


rights’ over the resources of the shelf vest, ipso jure, 





88. Schoenberger, Outer Continental Shelf Leasing, Law 
of Federal Oil and Gas Leases 303, 305 (1964). 
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in the coastal State, ? it would then necessarily follow 
under this view that the coastal State has exclusive 
rights over the resources of the aeabed out to the mid- 
peint of the oceans. Such a result may be deemed to be 
desirable by some, but it is certainly not contemplated 
by the Convention nor is ít sanctioned by customary inter- 
national law. 

The interpretation of the Convention by the Com- 
mittee on Commerce of the United States Senate, rendered 
in July of 1965, is further evídence of the confusion which 
pervades this area of our inquiry. This distinguished Senate 
Committee concluded that: 


The Convention does apply, without qualifica- 
tion, to all mineral and nonliving resources 


of the Continental Shelf and areas adjacent 
and beyond 'where these areas admit of the 

exploitation of the said area.'?0 (Enphasis 
added.) 


Contrast these views with those expressed by McDougal and 


Burke: 


89. Article 2 (2) of the Convention provides in part that: 
The rights referred to...are exclusive in the 
sense that if the coastal State does not ex- 
plore the continental shelf or exploit its natural 
resources, no one may undertake these activities, 
or make a claim to the continental shelf, without 
the express consent of the coastal State. 


90. 3S. Rep. No. 528, 11. 


63. 





RR — 

Aa uM کو — سوا مہ وہ‎ 
—— —— — — 
——— 
———X«—— ee 
KC. a Tm Cose mun 

pope 00‏ مد ⸗ قز نمم جن 
m» peril‏ سی عد نف ä -Uia‏ 
مامص هو — سواه ualde‏ 
د سپس 























٤‏ هسو do‏ ن ف جتن 
aoo A ow wea 8‏ سم تا ند نت „erdd Ìn iiba nti‏ 
چو free‏ م >> © دنه وواه „Mais‏ ۱۳ 

NIIT EL Ge Te Stee ame 1 


di SE IC pO E تا‎ 


t4 


...The Commission acted on the belief 

that exclusive control ought not to be 
limited by an arbitrary depth line 

which might be difficult to change, but 
that within some degree of proximity to 
the coast exclusive control ought to apply 
to all exploitation, irrespective of the 
depth involved.... 


At the same time it merits special notice 
that the notion of contiguity or proximity 
was emphasized by some members as qualify- 
ing the range of exclusive coastal control 
expressed by the exploitability criterion. 


Exploitation vas not considered to be with- 
in the authority of a particular coastal 
State if the area involved could not be 
considered within reasonable proximity to 
that State. Not only was there no objection 
to this qualification by other Commission 
members, but the text finally adopted makes 
express recognition that the range of ex- 
ploitability has a limit insofar as it 


determines the reach of coastal authority 
.... Although the term 'adjacent' indicates 


some general limit, the Commission failed 
to give greater specificity to the degree 
of proximity required. (Enphasis added.) 


There would seem to be little doubt but that McDougal and 


Burke have correctly interpreted the scope of the defini- 


tion set out in Article l of the Convention. In consider- 


ing the vagueness of that definition they commented further 


McDougal and Burke, The Public Order of The Oceans, 
685-686 (1962) [hereinafter cited as McDougal and 
Burke]. 
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At some point, no doubt, it will be necessary 
to place a more precise limit on exclusive 
coastal control. It is already clear that 
contiguity and proximity are prerequisites 

to coastal control, but giving further con- 
creteness to these general guides might best 
await the developments in economic, political, 
and social conditions which are at present 
only vaguely discernable, but which will be 
determinative of the limits best designed, 
to promote the coastal interests of all." 

In summary, it is submitted that the Convention 
on the Continental Shelf does not include within its 
framework, areas of the seabed which are not either (1) 
immediately adjacent to the coastal State or (2) a part 
of the geological continental shelf. It is further sub- 
mitted that the status of the resources of the seabed 
beyond the ambit of the Convention has not been settled 
in international law nor is there any significant State 


practice in this area from which we may reasonably deduce 


the course which the law will ultimately take. 


92. McDougal and Burke, 688. 
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CHAPTER Vi 
Suemary and Conclusion 
A. Summary 
The continental shelf doctine, aa embodied within 
the Convention on the Continental Shelf, represents a new 
concept in the international law of acquisition of terri- 
terial sovereignty. The concept isa new because the prob- 
lems which the doctrine is designed to answer are of 
recent origin. Less than 30 years ago there was a great 
deal of doubt whether the resources of the bed of the sea, 
beyond the territorial waters of a coastal State, were 
capable of being acquired by any state. But the need for 
the resources of the shelf, coupled with the development 
of techalques for exploiting those resources, dictated 


that thís restrictive víew would have to be modified. As 





we have seen, the search for an analogous theory of terri- 
texial acquisition led to increased confusion and controversy. 
In 1945 the Truman Proclamation was issued by the United 
States and the doctrine of the continental shelf, as we 

know it today, was born. In effect the doctriae provided that 


the resources of the continental shelf vest in the coastal 
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State. A number of States, responding to the Truman 
Proclamation with decrees of their own, went far beyond 

the lead of the United States and sought to claim ‘sovereign’ 
rights not only in the snelf but in the sea above the 

shelf as well. The Conference On the Law of tne Sea 
convened in 1958 and resolved, among other things, to study 
these problems of the exploitation of the shelf in order 
that workable solutions could be reached. The Convention 
On the Continental Shelf which resulted from this study is 
in effect a codification of the doctrine of the continental 
shelf and provides us with what amounts to a consensus 
among the nations of the world as to the status of the 


resources of the shelf. 


B. Conclusion 
we have seen that the Convention achieved a com- 
promise between a 'fixed' and a 'flexible' definition of 
the shelf. The Convention does not, however, compromise 
the basic principle that the integrity of the status of 
the high seas is paramount and must not be encroached upon, 


at least not in an unreasonable manner. 
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There can be little doubt that the Convention is a 
truly remarkable document. Seldom have we witnessed such 
a prompt and orderly disposition of a new area of interna- 
tional concern of such magnitude. While the Convention on 
the Continental Shelf provides a workable blueprint for 
exploring and exploiting the resources of the continental 
shelf, in an atmosphere relatively free from dispute and 
controversy, the area of the bed of the sea which falls 
within its purvíew is but the periphery of the vast trea- 
sure laden bottom of the oceans. Modern technology is even 
now fashioning the keys which will unlock the door to this 
treasure house. As was the case with the continental 
shelf, the combination of the need for the resources of 
the deep ocean floor with the development of the technolo- 
gical capability to exploit those resources, will soon 
dictate that a new rule of law be fashioned under which 
mankind may peacefully enjoy this great bounty. 

There are many lessons which have been learned from 
the development of the continental shelf doctrine which 
will be of considerable benefit to the creation of a 


doctrine of the deep ocean floor. Initially, it was learned 


68. 










— 
— 
پا سو -D‏ 















J 





ےب یر جح T‏ — 
—— —— 
— — 
— — 
RR. |‏ تھی داد وج سیت 
سپس 
| تفص ص0 










anî ومسو‎ Seno) ree? el ve aad Ba nios am o sair adadale 
apud Swag sidt vokos vium عا‎ LaL 

عب ya san‏ توح بانده ېږ ext) bation! exec‏ 
| دي حي شختنخخه دغه مې سي 
٦س‏ ود سعافښاستنه Kirik‏ د GH‏ وس مل کله 
alr Yo wahigved‏ لوس عمجم ٦‏ توب 076 mà Ji‏ همف ةة 


that the exploitation of submarine mineral and petroleum 
resources is not incompatable with the integrity of the 
high seas, provided that reasonable safeguards are main- 
tained. In the estimation of this writer, the greatest 
single lesson which can be gleaned from the development 
of the law relating to the continental shelf, is that 
analogous rules of law, although often of great value, 
must not be permitted to obscure the necessity for 
fashioning new concepts to deal with new regimes. As 
Lauterpacht so aptly put it: 

Accordingly, while account must be taken 

of such law as there is on the subject, 

the latter is only one factor in the situa- 

tion. The other, equally essential, test 

is that of legitimate interests of States, 

viewed in the light of reasonableness and 

fairness, and of the requirements of the 

international community at large.?? 
Just as it was found that analogous rules of acquisition 
of land territory were inapplicable to the problems of the 
continental shelf, so too will it be found that these 
rules are inapplicable to the deep ocean floor. It is 
also imperitive that we accept the fact that much of the 


23.  Lauterpacht 3760. 
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doctine of the continental shelf does not and cannot apply 
to the deep ocean floor. The importance of the proximity 
of the coastal State to the continental shelf cannot be 
overemphasized. The doctrine of the shelf was, to a 
considerable extent, the recognition of the importance 

of this basic consideration. Consequently, a rule of law 
which was designed to implement the concept of the special 
interest which coastal States have over the adjacent shelf, 
is of limited application to areas of the bottom of the 


sea distant from the shore. 


C. Recommendations 

It is not within the scope of tnis paper to presage 
the development of the law of the deep ocean floor. The 
recommendations of the author setforth hereafter are not 
offered as the solution to the problem but are designed 
only to provide the reader with a focal point upon which 
to direct his critical analysis. With that clearly under- 
stood, the following thoughts are submitted. (1) It is 
recommended that Article l of the Convention on the Con- 
tinental Shelf be revised to provide that the 'shelf' be 


defined as that part of the seabed which is located within 
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a distance of 200 miles of the coastline and beyond that 
limit to a maximum depth of 1000 meters. This recommenda- 
tion would serve to provide the necessary concreteness 

to the presently vague guidelines laid down by the 

‘depth of exploitability' criterion, without depriving 

any coastal State of its geological shelf nor jeopard- 
izing any security considerations of coastal States having 
a limited geological shelf. There is, of course, nothing 
particularly sacred about 200 miles and 1000 meters, for 
they represent purely arbitrary delimitations. Nonetheless 
some arbitrary distance--depth criteria is deemed to be 
essential and 200 miles--1000 meters appears to be realis- 
tic. (2) It is further recommended that a Conference be 
convened under the auspicies of the United Nations to 
develop.a Convention on the Deep Ocean Floor. (3) And 
finally it is recommended that this Conference give serious 
consideration to placing the resources of the deep-ocean 
floor under the exclusive control and jurisdiction of the 


United Nations with a view toward developing a fair and 


94. Such a concept is not without some procedent. See, 
for example, the resolution of the General Assembly 
regarding outer space wherein it is commended to all 
that outer space and celestial bodies are for the 
benefit of all nations and are not subject to national 
appropriation. U.N. General Assembly Resolution 1721 
(XVI) of 20 Dec. 1961, U.N. Doc. A/5181. 
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equitable system of leasing submarine areas for the 
purpose of the exploitation of the resources contained 
therein. It is also proposed that consideration be given 
to establishing a rent, royalty or fee system for the 
leasing of such areas with the proceeds derived therefrom 
to be expended at the discretion of the General Assembly 
for the betterment of all mankind. And lastly, it is 
suggested that the granting of limited but compulsory 
jurisdiction to the International Court of Justice for 
the resolution of all disputes arising out of the exploita- 
tion of the deep ocean floor be a condition precedent to 
the participation of any State or other international body 
in such a progran. 

While these recommendations may appear to be 
radical or utopian, depending upon one's point of view, 
it is suggested that the alternatives open to us are 
rather restricted. Obviously, any system which would 
dictate that the resources of the deep ocean floor are 
not subject to any exploitation could not be tolerated. 
Any system which would depend upon the application of the 


‘occupation’ theory of acquisition would in view of the 
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very nature of the floor of the sea, have to be founded 
on some other concept than ‘effective’ occupation. If 
some degree of exploration and exploitation were to be 
the sine qua non of ‘occupation’, then the bottom of the 
sea would become the arena of scrambling squatters with 
all of the hostility and disputes which are spawned by 
such a system. And it is submitted that continuity (or 
contiguity if you prefer) has no application beyond a dis- 
tance of several hundred miles from shore. In the ab- 
sence of proximity, the concept of continuity merges 
with that of the so called sector TT the 
application of the sector theory to this arena amounts 
to the unlimited extention of the doctrine of the con- 


tinental shelf. It is suggested that political reality 


95. The so-called sector theory, which has found applica- 
tion primarily, if not solely, in polar areas, is a 
scheme whereby a baseline is drawn between the two 
extreme ends of a State's territory and from whence 
straight lines are extended outward until they inter- 
sect at a given point such as the north or south geo- 
graphic pole, rendering all territory falling within 
such a pie-shaped sector the exclusive possession of the 
contiguous State. See Bishop, International Law 354- 
355 (2nd Ed. 1962). 
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alone is sufficient to deem this approach. t shouldn't 
be too difficult to imagine how the community of nations 
would respond to a proposal which would carve up the 
wealth of the deep ccean floor among the coastal States 
in accordance with their geographical circumstance. 

When viewed in iight of the available alternatives, 
the idea of vesting the United Nations with ‘title’ to 
the deep ocean floor becomes more plausable. While the 
foregoing recommendations may or may not be worthy of 
serious consideration, it is submitted that the community 
ef nations can ill afford to permit confusion and uncer- 
tainty to reign such longer over the status of the re- 
sources beneath the sea. Mankind has far too much at 
stake to allow us to adopt the ‘wait and see’ attitude 
suggested by McDougal and مومع‎ S Forty-two years ago 
97 


Sir Cecil Hurst asked, “Whose is the Sed of the Sea?" 


It is tine that we answered that question, 
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396. Page 65 Supra. 


97. Hurst, Whose is the Bed of the Sea?, 4 Brit. Yb. 
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Int'l L. 34 (1923-24). 
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APPENDIX A 


United States 


Proclamation By the President With Respect to the 
Natural Resources of the Subsoil and Sea Bed of the Con- 


tinental Shelf. 


September 28, 1945 

Whereas the Government of the United States of 
America, aware of the long range world-wide need for 
new resources of petroleum and other minerals, holds 
the view that efforts to discover and make available new 
supplies of these resources should be encouraged; and 

Whereas its competent experts are of the opinion 
that such resources underlie many parts of the continental 
shelf off the coasts of the United States of America, and 
that with modern technological progress their utilization 
is already practicable or will become so at an early date; 
and 

Whereas recognized jurisdiction over these resources 
is required in the interest of their conservation and 
prudent utilization when and as development is undertaken; 


and 


75. 





iene 
-— -——— A — — —⏑ü⏑ — 


5 هووسسونس ۷۷ر سا . 








ede eiren Yo eds besir خد کې‎ «34sOD wi WW Side 





mecnm) Jide 19 a[detissmag queis ai ۱‏ ډه غه وس سال وتم 

hor 

تت تت وه تياس صینسانسنہ پک jets Gadd‏ 

lee elses IAS D0 جس نیس‎ hk dinire | 

06365 1 LA& وموقحمه‎ | 
bas 


ar 


Whereas it is the view of the Government of the 
United States that the exercise of jurisdiction over the 
natural resources of the subsoil and sea bed of the con- 
tinental shelf by the contiguous nation is reasonable 
and just, since the effectiveness of measures to etilize 
Or conserve these resources would be contingent upon 
cooperation and protection from the shore, since the 
continental shelf may be regarded as an extension of the 
land-mass of the coastal nation and thus naturally appur- 
tenant to it, since these resources frequently form a 
seaward extension of a pool or deposit lying within the 
territory, and since self-protection compels the coastal 
nation to keep close watch over activities off its shores 
which are of the nature necessary for utilization of 
these resources; 

Now, therefore, I, Harry S. Truman, President of the 
United States of America, do hereby proclaim the following 
policy of the United States of America with respect to the 
natural resources of the subsoil and sea bed of the con- 


tinental shelf. 
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Having concern for the urgency of conserving 
and prudently utilizing its natural resources, the 
Government of the United States regards the natural 
resources Of the subsoil and seabed of the continental 
shelf beneath the high seas but contiguous to the 
coasts of the United States as appertaining to the United 
States, subject to its jurisdiction and control. In 
cases where the continental shelf extends to the shores 
of another State, or is shared with an adjacent State, 
the boundary shall be determined by the United States 
and the State concerned in accordance with equitable 
principles. The character of the high seas of the 
waters above the continental shelf and the right to 
their free and unimpeded navigation are in no way thus 
affected. 

In witness whereof, I have hereunto set my hand 
and caused the seal of the United States to be affixed. 


Done at the City of Washington this twenty-eighth 


al) day of September, in the year of our Lord nineteen hundred 


and forty-five, and of the Independence of the United States 


of America che one hundred and seventieth. 


Harry S. Truman 
By the President: 
Dean Acheson 


Acting Secretary of State 


T. 
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APPENDIX B 
CONVENTION ON THE CONTINENTAL SHELF 
The States Parties to this Convention, 


Have agreed as follows: 


Article 1 

For the purpose of these articles, the term 
*continental shelf" is used as referring (a) to the 
seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, 
to a depth of 200 metres or, beyond that limit, to 
where the depth of the superjacent waters admits of 
the exploitation of the natural resources of the said 
areas; (b) to the seabed and subsoil of similar sub- 


marine areas adjacent to the coasts of islands. 


Article 2 
1. The coastal State exercises over the continental 
shelf sovereign rights for the purpose of exploring it 
and exploiting its natural resources. 
2. The rights referred to in paragraph l of this article 


are exclusive in the sense that if the coastal State does 
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not explore the continental shelf or exploit its natural 
resources, no one may undertake these activities, or 

make a claim to the continental shelf, without the 
express consent of the coastal States. 

3. The rights of the coastal State over the continental 
shelf do not depend on occupation, effective or notional, 
or on any express proclamation. 

4. The natural resources referred to in these articles 
consist of the mineral and other non-living resources 

of the sea-bed and subsoil together with living organisms 
belonging to sedentary species, that is to say, organisms 
which, at the harvestable stage, either are immobile on 
or under the sea-bed or are unable to move except in 


constant physical contact with the sea-bed or the subsoil. 


Article 3. 
The rights of the coastal State over the contin- 
ental shelf do not affect the legal status of the super- 
jacent waters as high seas, or that of the airspace above 


those waters. 
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Article 4 
Subject to its right to take reasonable measures 
for the exploration. of the continental shelf and the 
exploitation of its natural resources, the coastal State 
may not impede the laying or maintenance of submarine 


cables or pipe lines on the continental shelf. 


Article 5 

L. The exploration of the continental shelf and the 
exploitation of its natural resources must not result in 
any unjustifiable interference with navigation, fishing 
or the conservation of the living resources of the sea, 
nor result in any interference with fundamental ocean- 
ographic or other scientific research carried out with 


the intention of open publication. 


R. Subject to the provisions of paragraphs l and 6 

of this article, the coastal State is entitled to construct 
and maintain or operate on the continental shelf installa- 
tions and other devices necessary for its exploration and 
the exploitation of its natural resources, and to establish 


safety zones around such installations and devices and to 
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take in those zones measures necessary for their protection. 


3 The safety zones referred to in paragraph 2 of 

this article may extend to a distance of 500 metres 

around the installations and other devices which have been 
erected, measured from each point of their outer edge. 


Ships of all nationalities must respect these safety zones. 


4 Such installations and devices, though under the 
jurisdiction of the coastal State, do not possess the 
status of islands. They have no territorial sea of their 
own, and their presence does not affect the delimitation 


of the territorial sea of the coastal State. 


5. Due notice must be given of the construction of 
any such installations, and permanent means for giving 
warning of their presence must be maintained. Any in- 
stallations which are abandoned or disused must be 


entirely removed. 


6. Neither the installations or devices, nor the 
safety zones around them, may be established where inter- 
ference may be caused to the use of recognized sea lanes 


essential to international navigation. 
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٢ The coastal State is obliged to undertake, in 
the safety zones, all appropriate measures for the pro- 
tection of the living resources of the sea from harmful 


agents. 


8. The consent of the coastal State shall be obtained 
in respect of any research concerning the continental 
shelf and undertaken there. Nevertheless, the coastal 
State shall not normally withhold its consent if the re- 
quest is submitted by a qualified institution with a view 
to purely scientific research into the physical or biolo- 
gical characteristics of the continental shelf, subject 
to the proviso that the coastal State shall have the 
right, if it so desires, to participate or to be re- 
presented in the research, and that in any event the re- 


sults shall be published. 


Article 6 
1. where the same continental shelf is adjacent to the 
territories Of two or more States whose coasts are Opposite 
each other, the boundary of the continental shelf appertain- 


ing to such States shall be determined by agreement between 
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them. In the absence of agreement, and unless another 
boundary line is justified by special circumstances, the 
boundary is the median line, every point of which is 
equidistant from the nearest points of the baselines 
from which the breadth of the territorial sea of each 


State is measured. 


? Where the same continental shelf is adjacent to the 
territories of two adjacent States, the boundary of the 
continental shelf shall be determined by agreement be- 

tween them. In the absence of agreement, and unless another 
boundary line is justififed by special circumstances, the 
boundary shall be determined by application of the principle 
of equidistance from the nearest points of the baselines 
from which the breadth of the territorial sea of each 


State is measured. 


B. In delimiting the boundaries of the continental 
shelf, any lines which are drawn in accordance with the 
principles set out in paragraphs 1 and 2 of this article 
should be defined with reference to charts and geographical 
features as they exist at a particular date, and reference 
should be made to fixed permanent identifiable points on 


the land. 
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Article 7 
The provisions of these articles shall not pre- 
judice the right of the coastal State to exploit the 
subsoil by means of tunnelling irrespective of the depth 


of water above the subsoil. 


Article 8 
This Convention shall, until 3l October 1958, be 
open for signature by all States Members of the United 
Nations or of any of the specialized agencies, and by any 
other State invited by the General Assembly to become a 


Party to the Convention. 


Article 9 
This Convention is subject to ratification. The 
instruments of ratification shall be deposited with the 


Secretary-General of the United Nations. 


Article 10 
This Convention shall be open for accession by any 
States belonging to any of the categories mentioned in 
Article 8. The instruments of accession shall be deposited 


with the Secretary-General of the United Nations. 
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Article 11 
kb. This Convention shall come into force on the thir- 
tieth day following the date of deposit of the twenty- 
second instrument of ratification or accession with the 
Secretary-General of the United Nations. 
2. For each State ratifying or acceding to the Con- 
vention after the deposit of the twenty-second instrument 
Of ratification or accession, the Convention shall enter 
into force on the thirtieth day after deposit by such 


State of its instruments of ratification or accession. 


Article 12 
A At the time of signature, ratification or accession, 
any State may make reservations to articles of the Conven- 
tion other than to Articles 1 to 3 inclusive. 
2. Any Contracting State making a reservation in 
accordance with the preceding paragraph may at any time 
withdraw the reservation by a communication to that effect 


addressed to the Secretary-General of the United Nations. 


Article 13 
i. After the expiration of a period of five years 


from the date on which this Convention shall enter into 
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force, a request for the revision of this Convention 
may be made at any time by any Contracting Party by 
means Of a notification in writing addressed to the 
Secretary-General. 

D. The General Assembly of the United Nations shall 
decide upon the steps, if any, to be taken in respect 


of such request. 


Article 14 
The Secretary-General of the United Nations shall 
inform all States Members of the United Nations and the 
other States referred to in Article 8: 
(a) Of signatures to this Convention and of the 
deposit of instruments of ratification or 
accession, in accordance with Articles 3, 9 
and 10. 
(b) Of the date on which this Convention will come 
into force, in accordance with Article ll. 
(c) Of requests for revision in accordance with 
Article 13. 
(d) Of reservations to this Convention, in accor- 


dance with Article 12. 
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Article 15 
The original of this Convention, of which the 
Chinese, English, French, Russian and Spanish texts 
are equally authentic, shall be deposited with the 
Secretary-General of the United Nations, who shall send 
certified copies thereof to all States referred to in 


Article &. 


In witness whereof the undersigned plenipoten- 
tiaries, being duly authorised thereto by their res- 
pective Governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April 


one thousand nine hundred and fifty-eight. 
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